
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   23 
HEARING DATE:   01/13/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 

1.  TIME:  9:00   CASE#: MSC15-00829 
CASE NAME: MELLO VS. MAGGANAS 
HEARING ON MOTION TO DETERMINE PARTY PREVAILING ON CONTRACT 
FILED BY ATHAN MAGGANAS, MAXACO, LLC, PETER A. MAGGANAS 
* TENTATIVE RULING: * 
 
While the Court is in receipt of a Proof of Service for Defendants’ Motion for Attorney’s Fees and 
Costs, and Plaintiff has filed an Opposition to Determine Party Prevailing on Contract, 
Defendants’ Motion is not on file with the Court. Defendants are ordered to file their Motion with 
the Court by January 13, 2020. The hearing on this Motion is continued to February 10, 2020. 
The Court will consider the Opposition on file; no additional Opposition is required. 

 

  

2.  TIME:  9:00   CASE#: MSC17-02486 
CASE NAME: MR. FIX IT  VS. ANDERSON 
HEARING ON MOTION TO SET ASIDE DISMISSAL 
FILED BY MR. FIX IT HANDYMAN SERVICES AND CONSTRUCTION 
* TENTATIVE RULING: * 
 
Before the court is a motion to set aside a dismissal of this action by Plaintiff Mr. Fix It 
Handyman Services and Construction (“Plaintiff” or “Mr. Fix It”) against Defendants James 
Anderson and Sandra Anderson (“Defendants” or “the Andersons”).  Plaintiff moves to set aside 
the dismissal pursuant to Code of Civil procedure § 473 on the grounds that the caption of the 
request for dismissal filed by Plaintiff correctly identified a separate action by Plaintiff against a 
different Defendant (Richmond Lodge No. 550, Loyal Order of Moose, Inc. (“Richmond Lodge”)) 
but erroneously identified the case number of this action, resulting in the dismissal of the action 
against the Andersons based on the incorrect case number.   
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The voluntary request for dismissal was filed on July 26, 2019.  Plaintiff’s counsel declares that 
after he discovered the mistake, he tried to have the dismissal vacated through the clerk’s office 
based on clerical error.  On October 23, 2019, in response to counsel’s October 1, 2019 letter to 
the Court, a correspondence memo was issued by the clerk of the Court advising that “per the 
judge,” Plaintiff “may file a motion” to address the dismissal. Plaintiff’s motion to set aside the 
dismissal was filed November 6, 2019, within six months of the entry of the dismissal, and within 
two weeks after Plaintiff’s counsel was served with correspondence from the clerk. 
Plaintiff’s motion cites three grounds for setting aside the dismissal; namely, that (1) the case 
number does not match the name of the defendant in the filed request for dismissal; (2) the filing 
of the dismissal was due to excusable neglect of counsel; and (3) the acceptance of the 
dismissal was the result of an “admitted” clerical error by the Clerk’s office.  The motion is 
supported by a declaration of Plaintiff’s counsel in which counsel admits he erroneously filed the 
request for dismissal for another case (Mr. Fix It against Richmond Lodge) and placed the 
wrong case number on the request.  Bryant Decl. ¶¶2, 3.   
 
Code of Civil Procedure § 473 is a remedial statute intended to be liberally applied to achieve 
the objective of determining actions on their merits.  Zamora v. Clayborn Contracting Group, Inc. 
(2002) 28 Cal.4th 249, 256.  A motion to set aside a dismissal under § 473(b) is committed to 
the sound discretion of the Court, and any doubts in applying the statute are to be resolved in 
favor of the party seeking relief.  See Austin v. Los Angeles Unified School District (2016) 244 
Cal.App.4th 918, 929.   
 
Section 473(b) includes both a mandatory and a discretionary provision.  The discretionary 
provision states in pertinent part that “The court may, upon any terms as may be just, relieve a 
party or his or her legal representative from a judgment, dismissal, order, or other proceeding 
taken against him or her through his or her mistake, inadvertence, surprise, or excusable 
neglect.”   The California courts have “consistently applied the discretionary relief provision of 
section 473 to voluntary judgments or dismissals.”   Zamora v. Clayborn Contracting Group, 
Inc., 28 Cal.4th at 254.   
 
A party seeking relief under the discretionary provision must show it acted diligently in seeking 
relief from the dismissal and that the mistake or neglect was excusable, a phrase that the courts 
have interpreted to mean one that any reasonably prudent person might have made under the 
same or similar circumstances.  Id. at 258.  
 
Defendants oppose the motion.  They argue Plaintiff’s error was not excusable neglect and that 
Plaintiff’s motion does not comply with the provision of § 473(b) requiring a motion filed under 
the statute to be accompanied by “a copy of the answer or other pleading proposed to be filed.”   
The Court finds that the identification of the action against Richmond Lodge that Plaintiff 
intended to dismiss in the caption of the request for dismissal with the erroneous case number 
for this case is excusable neglect within the meaning of the statute and cases interpreting it.  
The Court finds Plaintiff’s counsel acted diligently to try to correct the error and set aside the 
dismissal, and Plaintiff is entitled to have the dismissal set aside under the discretionary 
provision of  § 473(b). 
 
As to the lack of a “proposed” answer or other pleading, § 473(b) covers relief from default, 
default judgments, and other instances in which a judgment or order was entered as a result of 
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a party’s failure to file a required pleading.  The decisions cited by Defendants for the 
proposition that the motion must be denied if it is not accompanied by a proposed filing, Huh v. 
Wang (2007) 158 Cal.App.4th 1406 and Puryear v. Stanley (1985) 172 Cal.App.3d 291, are 
distinguishable, among other reasons, because they arose in the context of motions for relief 
from a judgment where the moving party failed to file an opposition to a motion for summary 
judgment (Huh) or failed to file a proposed answer where a default and default judgment had 
been entered (Puryear).    
  
A fair reading of the provision of § 473(b) requiring a proposed answer or other pleading to 
accompany the motion is that it is inapplicable and superfluous in this context.  In this case, 
the required pleading is the complaint which is already on file with the Court.  To the extent 
the provision applies, it is satisfied by the complaint on file. See Job v. Farrington (1989) 209 
Cal.App.3d 338.  Daniels v. Daniels (1955) 136 Cal.App.2d 224 cited by Defendants for the 
proposition that the complaint on file is not sufficient to meet the requirement of § 473(b) 
because it is unverified construed a prior version of the statute that required the motion to be 
supported by an affidavit of merits or a verified pleading which was removed from the statute 
by an amendment in 1981.   See Austin v. Los Angeles Unified School District, 244 Cal.App.4th 
at 930-31. 
 
Defendants raise two additional arguments in their opposition. They argue the Court has 
discretion to dismiss the case under Civil Code § 8462.  That statute grants a court discretion to 
dismiss an action to enforce a lien that is not brought to trial within two years.  They argue that 
Plaintiff has not conducted discovery or otherwise diligently prosecuted the case, warranting the 
Court’s dismissal of the case.  They also argue that Plaintiff lacks the capacity to maintain the 
action under Business and Professions Code § 17918 because Plaintiff does not have a 
fictitious business name statement on file as that statute requires. The Court declines to 
consider these arguments as outside the scope of the issues before the Court on this motion.  
If the mandatory relief provision of § 473(b) is invoked based on an attorney declaration of fault, 
that provision also mandates that the Court award attorneys’ fees to the party opposing the 
motion.  Though Plaintiff’s counsel has submitted a declaration admitting he erroneously 
included the wrong case number in the request for dismissal which might invoke the mandatory 
relief provision of § 473(b), Plaintiff’s motion and supporting memorandum do not seek relief 
under the mandatory provision.   
 
Though the Court finds in its discretion that the dismissal order should be vacated as requested 
in the motion, the discretionary relief provision of § 473(b) authorizes the Court to grant relief 
“upon any terms as may be just.”  Here, the Court finds it appropriate to require payment of 
Defendants’ reasonable attorneys’ fees in opposing the motion under the circumstances.   
The motion to set aside is granted.  Defendants shall be awarded reasonable attorneys’ fees in 
opposing the motion, subject to Defendants’ filing a declaration demonstrating the reasonable 
amount of fees incurred and a determination by the Court that those fees are reasonable. 
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3.  TIME:  9:00   CASE#: MSC19-00656 
CASE NAME: BHANDARI  VS.  CONTRA COSTA REGIONAL 
HEARING ON MOTION TO STRIKE MEMORANDUM OF POINTS & AUTHORITIES 
FILED BY CONTRA COSTA REGIONAL MEDICAL CENTER, et al. 
* TENTATIVE RULING: * 
 
 The Motion to Strike filed by defendants Contra Costa Regional Medical Center and 
Drs. Shweta Das and Lisa Rodelo is granted in part and denied in part.  Leave to amend is 
denied except as described below.   
  
 At the outset, the court notes that the motion has not been filed in the format the court 
prefers, which is in “specifications” that are numbered “consecutively,” in accordance with Rule 
3.1322 of the California Rules of Court.  However, the court believes it sufficiently understands 
the language that defendants challenge to be able to rule on the motion. 
 

1. Fourth and Fifth Causes of Action. 
 

These causes of action allege Drs. Rodelo and Das concealed that plaintiff’s right 
fallopian tube was not incised during a tubal ligation surgery on May 23, 2016.  The title for each 
of these causes of action starts with the words, “Exemplary Damages.”   However, neither cause 
of action alleges that plaintiff actually seeks such damages.  This is stated only in the third 
paragraph of the Prayer.   

 
The only basis on which defendants seek to strike these causes of action is that they 

allege plaintiff is entitled to recover punitive damages from these two healthcare providers. 
 

Upon a motion pursuant to Code of Civil Procedure section 435, the court may strike out 
any “irrelevant, false, or improper matter inserted in any pleading.”   

 
Code of Civil Procedure section 425.13 (a) provides that punitive damages may not be 

alleged against a healthcare provider  
 

…unless the court enters an order [so permitting].  The court may 
allow the filing of an amended pleading claiming punitive damages 
on a motion by the party seeking the amended pleading and on 
the basis of the supporting and opposing affidavits presented that 
the plaintiff has established that there is a substantial probability 
that the plaintiff will prevail on the claim pursuant to Section 3294 
of the Civil Code. 

 
 Plaintiff did not comply with CCP § 425.13 before adding any claims for punitive 
damages.  Therefore, the words “Exemplary Damages” are stricken from page 9, line 8 and 
page 10, line 14 of plaintiff’s Second Amended Complaint, along with paragraph 3 of the Prayer 
on page 12, line 16. 

 
However, defendants have not supplied any legal authority or argument to justify 

striking the Fourth and Fifth Causes of Action in their entirety.  So to that extent only the motion 
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is denied. 
 
2. Paragraph 4 of the Prayer. 

 
Paragraph 4 of the Prayer requests an award of attorney’s fees. 

 
Attorney’s fees are not awardable in California except pursuant to an agreement of the 

parties or as “specifically provided for by statute.”  (CCP § 1021.)  The Second Amended 
Complaint alleges no agreement or statute that would support an award of attorney’s fees here. 

 
Further, plaintiffs are not represented by an attorney, so they are not entitled to an award 

of attorney’s fees.  (Trope v. Katz (1995) 11 Cal.4th 274, 292.) 
 
Therefore, the motion to strike paragraph 4 of the Prayer is granted without leave to 

amend except pursuant to a motion under CCP § 473. 

 

  

4.  TIME:  9:00   CASE#: MSC19-00656 
CASE NAME: BHANDARI VS.  CONTRA COSTA REGIONAL 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CONTRA COSTA REGIONAL MEDICAL CENTER, et al. 
* TENTATIVE RULING: * 
 
 Defendants demur to plaintiff’s Second Amended Complaint on grounds identical to 
those raised in their demurrer to the First Amended Complaint. Judge Fannin overruled the 
demurrer.  Defendants sought a Writ to overturn Judge Fannin’s ruling.  The Writ was denied. 
 
 Having reviewed the matter independently, the court sees no reason to reach a different 
result than Judge Fannin did.  The demurrer is overruled.  Defendants shall file and serve their 
Answer to the Second Amended Complaint on or before January 27, 2020. 
 
 The court adds the following for the aid of the parties in conducting discovery and 
in further proceedings in this case.  The Second Amended Complaint alleges that plaintiff 
“presented her written claim by mail to the Chief Executive officer of CCRMC. . . on 01/02/2019.”  
(¶ 15.)  Judge Fannin ruled that this case is governed by Phillips v. Desert Hospital Dist. (1989) 
49 Cal.3d 699 rather than by DiCampli-Mintz v. County of Santa Clara (2012) 55 Cal.4th 983 
and that the CCP § 364 letter plaintiff served by mail on January 2, 2019 constituted a “claim as 
presented,” triggering the County’s duty to notify plaintiff of insufficiencies. 
 
 However, even if DiCampli-Mintz v. County of Santa Clara (2012) 55 Cal.4th 983 is the 
controlling case, a plaintiff is not required to plead in anticipation of an affirmative defense.  
(Hoffman v. Sports Car Club of Am. (1986) 180 Cal.App.3d 119, 125 (plaintiff “would not be 
precluded from introducing evidence to show that the release had been obtained by fraud or 
undue influence even though he had not pleaded such matters”).)  A plaintiff suing a public 
entity must plead that she timely presented a government claim.  (Perez v. Golden Empire 
Transit Dist. (2012) 209 Cal.App.4th 1228, 1237 (general allegation of compliance is sufficient.)  
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The County has cited no authority requiring a plaintiff to allege that she presented her claim to 
the person designated by Government Code section 915 (a).  And the persons that hold the 
correct title in any given public entity is an evidentiary matter, not one apparent on the face of 
the pleadings.  Further, actual receipt by the proper person within the required timeframe is 
deemed compliance.  (Gov’t C. § 915 (e).)  Because plaintiff was not required to anticipate 
defendants’ delivery-to-wrong-person defense, her failure to do so does not foreclose her from 
conducting discovery on that issue.  The court rejects defendants’ argument to the contrary in 
their Reply Brief.  (Reply Brief at 4:18-23.) 

 

  

5.  TIME:  9:00   CASE#: MSC19-01796 
CASE NAME: CHAN VS. TRANQUILITY, INCORPORATED 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY TRANQUILITY, INCORPORATED 
* TENTATIVE RULING: * 
 
 Defendant’s general demurrer is sustained without leave to amend as to the Fourth 

and Fifth Causes of Action, and is sustained with leave to amend as to all other causes of 

action (Causes One through Three and Causes and Six through Eight) (Code Civ. Proc., 

§ 430.10, subd. (e).) Plaintiff shall file any further amended complaint on or before February 12, 

2020.  The basis for this ruling is as follows. 

 A. Preliminary Matters. 

 Defendant’s request for judicial notice, filed on November 15, 2019, is denied as 

superfluous.  Papers filed in this action are before the Court as a matter of course, without the 

need for judicial notice.  (See, Roth v. Plikaytis (2017) 15 Cal.App.5th 283, 291-292.) 

 Plaintiff’s objection that defendant filed its demurrer three days late is overruled.  

Assuming without deciding that defendant filed its automatic extension declaration prematurely, 

the Court exercises its discretion to overlook that minor procedural lapse.  (See, McAllister v. 

County of Monterey (2007) 147 Cal.App.4th 253, 281-282 [absent a jurisdictional issue there is 

no right to have a pleading stricken for lack of timeliness].) 

 B. The First, Second, and Third Causes of Action. 

 The First Cause of Action is for assault, the Second Cause of Action is for battery, 

and the Third Cause of Action is for intentional infliction of emotional distress.  These three 

intentional tort causes of action are premised on the following allegation: “Plaintiff is informed 

and believed [sic] that the assailants were another resident of and/or staff of [defendant’s skilled 

nursing facility].”  (Complaint, ¶ 8.) 

 The Court sustains defendant’s demurrer on two grounds.  First, plaintiff’s allegation that 

the assailant may or may not have been a staff member is patently speculative.  (See, Doe v. 

City of Los Angeles (2007) 42 Cal.4th 531, 551, fn. 5 [finding insufficient “allegations of 

information and belief that merely asserted the facts so alleged without alleging such information 
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that ‘lead[s] [the plaintiff] to believe that the allegations are true’”].)  The Court finds it rather 

implausible that a member of the trained nursing staff of a licensed nursing facility would 

suddenly launch an unprovoked physical assault on a resident.  Second, plaintiff has not alleged 

any connection between an assault by the unidentified staff member and that staff member’s 

duties.  (See, Lisa M. v. Henry Mayo Newhall Memorial Hospital (1995) 12 Cal.4th 291, 297 

[“the employer will not be held liable for an assault or other intentional tort that did not have a 

causal nexus to the employee's work”].) 

 C. The Fourth and Fifth Causes of Action. 

 The Fourth Cause of Action is for negligent infliction of emotional distress.  The Court 

sustains defendant’s demurrer to this cause of action without leave to amend on the ground that 

it is duplicative of the Seventh Cause of Action for ordinary common law negligence.  (See, 

McMahon v. Craig (2009) 176 Cal.App.4th 1502, 1509 [“the negligent causing of emotional 

distress is not an independent tort but the tort of negligence”].) 

The Fifth Cause of Action is for premises liability.  The Court sustains defendant’s 

demurrer to this cause of action without leave to amend on the ground that it too is duplicative of 

the Seventh Cause of Action for negligence.  (See, Flowers v. Torrance Memorial Hospital 

Medical Center (1994) 8 Cal.4th 992, 996-1002 [declining to find any distinction between 

professional negligence and premises liability].) 

D. The Sixth Cause of Action. 

The Sixth Cause of Action is for elder abuse.  The Court finds that plaintiff has alleged 

this cause of action in impermissibly conclusory terms. 

A complaint “is sufficient if it alleges ultimate rather than evidentiary facts.”  (Doe v. 

City of Los Angeles (2007) 42 Cal.4th 531, 550.)  But the plaintiff must plead those facts “with 

reasonable precision and with particularity sufficient to acquaint a defendant with the nature, 

source and extent” of the plaintiff’s claim.  (Doheny Park Terrace Homeowners Assn., Inc. v. 

Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.)  Legal conclusions are insufficient.  

(Id. at 1098–99; Doe at 551, fn. 5.)  Trial courts “assume the truth of the allegations in the 

complaint, but do not assume the truth of contentions, deductions, or conclusions of law.”  

(California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) 

The Court notes that the statutory cause of action for elder abuse must be pleaded with 

a heightened degree of particularity.  (Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 

771, 790.)  Further, the elder abuse statutes are intended to address “acts of egregious abuse,” 

and not mere negligence.  (Delaney v. Baker (1999) 20 Cal.4th 23, 35.)  Finally, insofar as 

plaintiff is attempting to impose vicarious liability on defendant for the intentional tort of a staff 

member, plaintiff faces the same hurdle discussed in Part B of this ruling above.  (See also, 

Welf. & Inst. Code, § 15657, subd (c).) 

E. The Seventh Cause of Action. 
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The Seventh Cause of Action is for negligence.  The Court finds that plaintiff has failed to 

adequately allege a negligent act. 

The one concrete allegation in the Seventh Cause of Action is that defendant “neglected 

plaintiff by allowing her to lay [sic] in her own blood after being battered and failing to obtain 

proper medical care to treat her severe injuries.”  (Complaint, p. 10, ¶ 53.)  However, this 

allegation is rendered unintelligible by the following additional allegations incorporated by 

reference into the Seventh Cause of Action: (1) defendant’s staff did not witness the alleged 

assault; (2) when defendant’s staff discovered plaintiff they called plaintiff’s nurse to attend to 

plaintiff, and; (3) defendant’s staff also called an ambulance to take plaintiff to the hospital.  

(Complaint, ¶¶ 8-9.)  These specific allegations control over and contradict plaintiff’s more 

general allegations of negligence.  (Iverson, Yoakum, Papiano & Hatch v. Berwald (1999) 76 

Cal. App. 4th 990, 995.) 

Plaintiff shall clarify her seemingly contradictory allegations in the amended complaint.  

When so doing, plaintiff shall bear in mind, and shall not violate, the sham pleading rule.  Thus, 

if plaintiff alleges facts in the amended complaint that contradict facts she alleged in the original 

complaint, or if plaintiff omits facts alleged in the original complaint, plaintiff shall also allege 

facts explaining the reason for the contradiction or omission.  (See generally, Larson v. UHS of 

Rancho Springs, Inc. (2014) 230 Cal. App. 4th 336, 343-345.)   

F. The Eighth Cause of Action. 

The Eighth Cause of Action is for violation of the Unfair Competition Law (“UCL”).  

The Court sustains defendant’s demurrer on two grounds. 

First, for the reasons stated above, plaintiff has failed to allege any qualifying wrongful 

act.  (See, Bus. & Prof. Code, § 17200.)  Second, plaintiff has failed to allege that she is entitled 

to either of the two UCL remedies authorized by statute: restitution or injunctive relief.  (See, 

Bus. & Prof. Code, § 17203 and § 17204; Zhang v. Superior Court (2013) 57 Cal.4th 364, 376 

[no claim for compensatory or punitive damages can be recovered in a UCL action]; Korea 

Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1150-51 [“[t]he non-restitutionary 

disgorgement remedy sought by plaintiff closely resembles a claim for damages, something that 

is not permitted under the UCL”]; CelTech Communications, Inc. v. Los Angeles Cellular 

Telephone Co. (1999) 20 Cal.4th 163, 179 [attorney fees are not authorized in a UCL cause 

of action].) 

 Plaintiff is encouraged to consider whether a UCL cause of action is genuinely 
necessary in this personal injury action.  It would appear to the Court that plaintiff can obtain full 
relief through her other causes of action without pursuing this cause of action, assuming that 
she can satisfactorily remedy the pleading defects identified above. 
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6.  TIME:  9:00   CASE#: MSC19-01796 
CASE NAME: CHAN VS. TRANQUILITY, INCORPORATED 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY TRANQUILITY, INCORPORATED 
* TENTATIVE RULING: * 
 
The motion to strike is moot, in light of the Court’s ruling on the companion demurrer.  
See Item #5 above. 

 

  

7.  TIME:  9:00   CASE#: MSL09-02964 
CASE NAME: A-L FINANCIAL  VS.  LOVE-WILLIAMS 
HEARING ON MOTION TO VACATE RENEWAL OF JUDGMENT 
FILED BY LATONYA J. LOVE-WILLIAMS 
* TENTATIVE RULING: * 
 
On September 26, 2019 the Defendant timely filed a Motion to Judgment under CCP 683.170. 

Her motion was served upon attorney Frank Blundo who represented both the original plaintiff 

and the successor to the plaintiff in this case ((Pacific Credit Exchange). Defendant makes a 

number of objections to the Renewal of Judgment at least one of which appears to be quite 

plausible. She claims that her intervening bankruptcy proceeding in 2010 resulted in changes to 

the amount of money now due to the judgment creditor and/or its successor.  

The Plaintiff complains that the defendant did not comply with the timing requirements set out in 

CCP § 683.170. He states that defendant received notice of the renewal on July 8, 2019. 

Plaintiff is wrong. The file discloses that the defendant was served with the Notice of Renewal 

was mailed to the defendant on August 23, 2019 and she filed her motion to vacate the renewal 

on September 26, 2019. Counsel asserts that the motion was not accompanied by a sworn 

declaration. Counsel for Plaintiff is admonished that it is important for counsel to carefully review 

and correctly state facts that may be material to any dispute.  

This motion is continued for hearing on March 23, 2020 at 9 a.m. On or before March 6, 2020 
Plaintiff shall file an accounting that explains the specific amounts that have been credited 
against the amount owed by the defendant, including any amounts that have been paid and any 
reductions in the debt agreed to by the Plaintiff following the entry of judgment in this case. 
The Defendant may file any response to the accounting provided by the Plaintiff on or before 
March 13, 2020. 
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 8.  TIME:  9:00   CASE#: MSL14-04210 
CASE NAME: HERCULES VS. KAUR 
HEARING ON MOTION FOR ENTRY OF JUDGMENT 
FILED BY HERCULES BY THE BAY HOME OWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
Plaintiff Hercules has filed a Motion for an Order of Entry of Judgment following default by the 

Defendants Eduardo and Florinda San Antonio on their settlement agreement entered in 

September 2015.  The Defendants have filed no opposition to this motion.  Therefore, the 

motion is granted for the amounts in indicated in the motion except the attorney fee award is 

limited to $1295 ($370/hour x ( 3.5 hours)). 

 

  

 9.  TIME:  9:00   CASE#: MSL18-00565 
CASE NAME: DISCOVER BANK VS. WASHINGTON 
HEARING ON MOTION FOR JUDGMENT PER STIPULATION 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
The parties have entered a stipulated judgment.  The court has signed the proposed judgment 

submitted pursuant to that stipulation. 

 

  

10.  TIME:  9:00   CASE#: MSL18-04419 
CASE NAME: BANK OF AMERICA VS. KREIDEN 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO DEMAND FOR 
PRODUCTION  /  FILED BY SONYA KREIDEN 
* TENTATIVE RULING: * 
 
 This case involves Plaintiff’s suit to collect on a debt in excess of $16,000.  On August 6, 

2019 the parties agreed to continue the trial and the court ordered the trial set for February 24, 

2020.  Meanwhile, the Defendant has propounded successive requests for production of 

documents and other information.  The file discloses that the Plaintiff has responded to at least 

two rounds of Defendant’s requests (Response of Plaintiff signed by Attorney Karayan dated 

November 6, 2019; Response of Plaintiff signed by Attorney Flint Zide on July 19, 2019).  

 On December 13, 2019 the Defendant filed a Motion to Compel Further Responses to 

discovery requests.  As of January 7, 2020 the Court has received no responses from the 

Plaintiff addressing this additional motion.  

 The parties are ordered to appear in court on the January 13 to explain their respective 

positions concerning the status of discovery.  Prior to the hearing on January 13, the parties are 

to meet and confer.  During the “meet and confer” process, the parties shall discuss each 

specific discovery request of the defendant.  Plaintiff shall report to the court on January 13 
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hearing the requests that have been made, the requests which will be complied with, and any 

requests for which the Plaintiff refuses to comply and the reasons for the refusal.  

 The trial date of February 24, 2020 stands and is not vacated. The trial will be a 

non-jury trial. 

 

  

 11.  TIME:  9:00   CASE#: MSL18-06383 
CASE NAME: BANK OF AMERICA VS. TYAGI 
HEARING ON MOTION TO VACATE VOID JUDGMENT 
FILED BY ADESH KUMAR TYAGI 
* TENTATIVE RULING: * 
 
 Defendant Tyagi has filed a motion to vacate the default judgment entered against him 

on March 21, 2019.  His motion was filed on September 27, 2019 and contains an unsworn 

statement that he was “never served” and had no opportunity to defend the case.  The court file 

discloses a sworn proof of service dated November 20, 2018 by a Stephen Coca.  That 

document states that on November 20, 2018, the Defendant was personally served with the 

complaint at his residence at19 Alamo Springs Court in Danville.  

Defendant’s motion fails to contain a sworn affidavit in support of his claim that he 

was not served.  Such an affidavit is required under Code of Civil Procedure section 473.5 (b).  

His motion contains no statements of specific facts which could be interpreted as refuting the 

sworn declaration of the process server who, in fact, provided specific details under oath 

regarding the served person’s name and other identifying characteristics.  Defendant’s motion 

also fails to describe how he became aware of this law suit in order to allow the court to assess 

whether his motion to vacate was diligently pursued once he had notice of the suit.  Finally, the 

Defendant provides no basis (excusable neglect, inadvertence, surprise, etc.) for this court to 

determine whether it should exercise its discretion to relieve him of his default; nor does he 

allege any facts that would suggest that there is a meritorious defense to the suit.  Therefore, 

based on these facts, the court finds that the Defendant had actual notice of the law suit filed 

against him as of November 20, 2018 and did not timely file an answer or otherwise respond to 

the suit.  Therefore, Defendant’s motion to vacate the default judgment is denied. 

 

  

 12.  TIME:  9:00   CASE#: MSL18-07571 
CASE NAME: TD AUTO  VS.  DOUGLAS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY TD AUTO FINANCE LLC 
* TENTATIVE RULING: * 
 
The Plaintiff has moved for Judgment on the Pleadings.  On December 12, 2019, Defendant’s 

answer was stricken for failure to appear at the court hearing on that date.  The Defendant has 
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not filed an opposition to the present motion.  Therefore, the Plaintiff’s motion for Judgment on 

the Pleadings is granted. 

 

  

 13.  TIME:  9:00   CASE#: MSL19-00890 
CASE NAME: CAPITAL ONE VS. SERMENO 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY CAPITAL ONE, N.A. 
* TENTATIVE RULING: * 
 
Plaintiff has moved pursuant to 2023.010 and 2033.280 that certain facts stated in Plaintiff’s 

requests for admissions be deemed admitted by the Defendant.  The Defendant has filed no 

opposition.  Plaintiff’s motion is granted. 

Parties to appear for trial currently set for February 10, 2020.  If defendant fails to appear on that 

date, trial will proceed (1/2 hour limit). 

 

  

 14.  TIME:  9:00   CASE#: MSL19-04005 
CASE NAME: PLATTE RIVER INSURANCE  VS.  MARLO CARMAT 
HEARING ON MOTION TO DISCHARGE SURETY 
FILED BY PLATTE RIVER INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Plaintiff, Platte River, having deposited $15,000 with the court as the full extent of its possible 

liability on its bond #41404112, has filed a motion requesting that it be discharged from any 

further liability on the bond and for an order barring any future claims against it on the bond.  

No opposition has been filed.  Therefore, the motion is granted.  Plaintiff is to submit a proposed 

order to the court for its signature. 

 

  

15.  TIME:  9:00   CASE#: MSL19-05435 
CASE NAME: NATIONAL COLLEGIATE  VS.  KWANSAH MADANI 
HEARING ON DEMURRER TO ANSWER 
FILED BY NATIONAL COLLEGIATE STUDENT LOAN TRUST 2005 
* TENTATIVE RULING: * 
 

These cases arise from two student loans made to the defendant by the Bank of 

America in 2004 and 2005.  The loans were then assigned by the Bank of America to the 

Plaintiff.  Plaintiff’s Demurrer states that the Answer filed by the Defendant asserts as 

Affirmative Defenses general statements of ultimate facts  that are so vague or non-specific that 

they would be subject to a demurrer if contained in a complaint filed by a plaintiff.  While the 

Defendant’s answer contains only the most general denials, the court will not sustain the 
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demurrer at this time except with regard to three of the “Affirmative Defenses” stated in 

Affirmative Defenses 1, 2, and 3.  

The court notes that many of the Defendant’s arguments in his Opposition make 

allegations concerning misdeeds by the educational institution (Academy of Arts College) which 

apparently received the loan funds provided to the defendant by the Bank of America.  These 

allegations are irrelevant to the court’s consideration of Plaintiff’s Demurrer.  

The Plaintiff’s Demurrer applies to each one of the fifteen affirmative defenses stated in 

the Defendant’s Answer to the complaint.  Each of the Affirmative Defenses ## 1, 2, and 3 

accuses the Plaintiff of engaging in some one or more of unlawful or abusive debt collection 

practices.  While such abusive practices may give rise to an independent cause of action, they 

are not defenses to a claim that a debt was incurred by the debtor and remains due and owing.   

While the Defendant suggests that these allegations might be a basis for a “set-off,” the 

allegations do not encompass the kind of “set-off” described in CCP § 431.70 because the 

Defendant does not show that he has competing claim for a specific sum of money previously 

paid to Plaintiff.  

The court notes also that these same three Affirmative Defenses, if not properly subject 

to a demurrer, are most likely properly subject of a motion to strike under CCP §§ 436-37.  

Therefore, the Demurrer as to Affirmative Defenses ## 1, 2, and 3 is sustained without leave 

to amend. 

 

  

16.  TIME:  9:00   CASE#: MSL19-05436 
CASE NAME: NATIONAL COLLEGIATE  VS.  KWANSAH MADANI 
HEARING ON DEMURRER TO ANSWER 
FILED BY NATIONAL COLLEGIATE STUDENT LOAN TRUST 2005   
* TENTATIVE RULING: * 
 
Same order as set out in Item #15 above. 

 

  

 


